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A corpse occupies four cubitsN H  with regard to impurity, as 
the Sages decreed that one becomes impure when he stands 
within four cubits of a corpse. Th is measure protects priests and 
others who are forbidden to contract ritual impurity imparted 
by a corpse, so that they do not inadvertently become impure. 
And the tanna of the mishna taught in another mishna as well 
(Oholot : ): With regard to a courtyard adjacent to a grave,H B  
one who stands within it is ritually pure, provided that there 
are four cubits by four cubits within it. A courtyard this size 
constitutes its own space, according to the statement of Beit 
Shammai. Beit Hillel say: A space of four handbreadths by 
four handbreadths is enough. In what case is this statement 
said? Four handbreadths suffi  ce when the entrance to the 
courtyard is from above. In such a case there is no concern that 
one will cover the grave with his body, and thereby become 
ritually impure, when entering the courtyard. However, if its 
entrance is from the side, everyone agrees the courtyard must 
be at least four cubits by four cubits in size.

Th e Gemara challenges the preceding resolution: In which 
direction [kelapei layya]L  is there a distinction between the 
positions of the entrance? On the contrary, if one enters from 
the side, he can slip away and exit without becoming impure. 
However, if one enters from above it is impossible that he will 
not overlie the grave over the course of climbing in and out of 
the courtyard. Rather, it should say: In what case is this state-
ment of Beit Hillel, according to which four handbreadths by 
four handbreadths are enough, said? It is when the entrance 
is from the side. However, if the entrance is from above, then 
the courtyard must be at least four cubits by four cubits accord-
ing to all opinions. Th e Gemara further qualifi es: And this 
statement applies in a courtyard adjacent to a grave whose 
partitions are delineated, but if there is only a corpse lying 
about without any enclosures, it certainly occupies and aff ects 
a surrounding area of four cubits.

§ Th e mishna teaches among the statements that were said 
before batt le: “What man is there that has betrothed a wife 
and has not taken her? Let him go and return to his house” 
(Deuteronomy : ). Th e Sages taught: “Th at has betrothed” 
is referring to one who betroths a virgin, and to one who 
betroths a widow, and to one whose yevama is a widow await-
ing her yavam, i.e., this man in the military ranks, to perform 
levirate marriage. And even if there are fi ve brothers, and 
one of them dies in the war, they all return for the widow. In 
addition, the verse could have singled out one who has not 
taken a wife. When the verse specifi es: “and has not taken her,” 
this excludes men in forbidden marriages: A widow who is 
betrothed to a High Priest; either a divorcée or a yevama who 
performed ĥalitza [ĥalutza], who is betrothed to a common 
priest; a mamzeret or a Gibeonite woman who is betrothed 
to an Israelite; or an Israelite woman who is betrothed to a 
mamzer or to a Gibeonite.

Th e Gemara asks: Shall we say that this opinion is not in accor-
dance with the opinion of Rabbi Yosei HaGelili? As, if it were 
in accordance with the opinion of Rabbi Yosei HaGelili, he 
says: When the verse singles out “fearful and fainthearted” 
(Deuteronomy : ), this is referring to one who is afraid 
because of sins that he has. According to this interpretation, 
one who marries a woman forbidden to him should return 
home from war because of his guilt, which seems to contradict 
the opinion mentioned above that such a man does not return 
from the ranks.
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ע ַאּמֹות ְלטּוְמָאה. ְוָתָנא  ֵמת ּתֹוֵפס ַאְרּבַ
 – תֹוָכּה  ּבְ ָהעֹוֵמד  ֶבר,  ַהּקֶ ֲחַצר  ּתּוָנא: 
ְבֵרי  ע ַאּמֹות, ּדִ ּה ַאְרּבַ ְּיהּו ּבָ ָטהֹור, ְוהּוא ׁשֶ
ָעה  ַאְרּבָ אֹוְמִרים:  ל  ִהּלֵ ית  ּבֵ אי.  ּמַ ׁשַ ית  ּבֵ
ְתָחּה  ּפִ ָבִרים ֲאמּוִרים – ׁשֶ ה ּדְ ּמֶ ְטָפִחים; ּבַ
ְבֵרי  ּדִ  – ד  ַהּצַ ִמן  ְתָחּה  ּפִ ֲאָבל  ִמְלַמְעָלה, 

ע ַאּמֹות. ַהּכֹל ַאְרּבַ

ִמיְדִריד  ד  ַהּצַ ִמן  ה,  ַרּבָ ַאּדְ ַלָּייא?  י  ַלּפֵ ּכְ
ָלא ַמֲאִהיל!  ר ּדְ ְוָנֵפיק, ִמְלַמְעָלה ִאי ֶאְפׁשָ
ְתָחּה  ּפִ ׁשֶ  – ֲאמּוִרים  ָבִרים  ּדְ ה  ּמֶ ּבַ א,  ֶאּלָ
ע  ְתָחּה ִמְלַמְעָלה – ַאְרּבַ ד, ֲאָבל ּפִ ִמן ַהּצַ
ְמַסְּייָמא  ֶבר, ּדִ י ֲחַצר ַהּקֶ ַאּמֹות; ְוָהֵני ִמיּלֵ

ֵפיס. ָעְלָמא – ּתָ ְמִחיָצָתּה, ֲאָבל ֵמת ּבְ

נּו  ּתָ כו'.  ה״  ָ ִאּשׁ ֵאַרׂש  ר  ֲאׁשֶ ָהִאיׁש  ״ִמי 
ֶאת  ַהְמָאֵרס  ֶאָחד   – ֵאַרס  ר  ֲאׁשֶ ַנן:  ַרּבָ
ָהַאְלָמָנה  ֶאת  ַהְמָאֵרס  ְוֶאָחד  תּוָלה  ַהּבְ
ה ַאִחין  ָ ְוֶאָחד ׁשֹוֶמֶרת ָיָבם. ַוֲאִפיּלּו ֲחִמּשׁ
ן חֹוְזִרין.  ְלָחָמה – ּכּוּלָ ּמִ ּוֵמת ֶאָחד ֵמֶהם ּבַ
ָרט ְלַאְלָמָנה  ״לֹא ָלַקח״, ״ְולֹא ְלָקָחּה״ – ּפְ
ה ַוֲחלּוָצה ְלכֵֹהן ֶהְדיֹוט,  רּוׁשָ דֹול, ּגְ ְלכֵֹהן ּגָ
ָרֵאל  ִיׂשְ ת  ּבַ ָרֵאל,  ְלִיׂשְ ּוְנִתיָנה  ַמְמֶזֶרת 

ְלַמְמֵזר ּוְלָנִתין.

ִאי  ּדְ ִליִלי,  ַהּגְ יֹוֵסי  י  ַרּבִ ּכְ ָלא  ּדְ ֵליָמא, 
ְוַרְך  ״ַהָּיֵרא  ָאַמר:  ָהא  ִליִלי,  ַהּגְ יֹוֵסי  י  ַרּבִ

ָידֹו! ּבְ ְתָייֵרא ֵמֲעֵבירֹות ׁשֶ ָבב״ – ֶזה ַהּמִ ַהּלֵ

 A corpse occupies four cubits – ַאּמֹות ע  ַאְרּבַ ּתֹוֵפס  -Rab :ֵמת 
beinu Yehonatan of Lunel maintains that this applies only 
to an exposed corpse, but not to a buried one. However, a 
dissenting opinion is presented in Nimmukei Yosef. The basic 
concern behind this halakha is that one may come too near 
to the dead body and extend either his whole body or a limb 
over the corpse. As such, the concern applies to a buried 
body in the same way that it applies to an exposed body, 
so long as there is no actual barrier separating the person 
from the corpse.

NOTES

 A corpse occupies four cubits – ַאּמֹות ע  ַאְרּבַ ּתֹוֵפס   A :ֵמת 
corpse, as well as a grave, imparts ritual impurity within the 
four cubits surrounding it, and a priest who enters into this 
space is liable to receive lashes for rebelliousness, commen-
surate with violating a rabbinic prohibition. However, if the 
corpse or grave is surrounded by a wall ten handbreadths 
high or by a ditch ten handbreadths deep, a priest need not 
distance himself more than four handbreadths. The Shakh 
rules that when the body is clearly in a temporary position, 
as in when it is carried on a bed, it does not affect the four 
cubits surrounding it (Rambam Sefer Shofetim, Hilkhot Evel 
3:13; Shulĥan Arukh, Yoreh De’a 371:5).

 A courtyard adjacent to a grave – ֶבר  When there is a :ֲחַצר ַהּקֶ
grave within a cave and a courtyard in front of the cave, if the 
courtyard is uncovered, one does not contract ritual impurity 
merely by standing inside the courtyard. Even if the courtyard 
is covered, one who enters into the courtyard does not con-
tract ritual impurity, so long as the courtyard has an area of 
at least of four handbreadths by four handbreadths. Accord-
ing to the Ra’avad, the area of four by four handbreadths 
must be uncovered and adjacent to the cave. However, if 
the covered courtyard does not have this area of four by 
four handbreadths, one contracts ritual impurity merely by 
entering into the courtyard, in accordance with the opinion 
of Beit Hillel (Rambam Sefer Tahara, Hilkhot Tumat Met 6:9).

HALAKHA

 Courtyard adjacent to a grave – ֶבר :ֲחַצר ַהּקֶ

Grave with adjacent courtyard

BACKGROUND

 In which direction [kelapei layya] – י ַלָּייא ַלּפֵ  This expression :ּכְ
of puzzlement is generally understood to mean: Directed to 
where? That is to say: Where are you facing, or, more simply: 
How are you thinking about the given matter? The question 
implies: You are looking at the matter backward. Accordingly, 
some of the ge’onim understood the expression as: Facing the 
tail [kelapei aliya], as if to say: You are facing the direction of 
the tail, like a person who is riding backward on an animal. In 
any case, the term is understood to indicate: You are saying 
the opposite of what is logical.

LANGUAGE
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Th e Gemara answers: Even if you say that the ruling is in accordance 
with the opinion of Rabbi Yosei HaGelili, such a man does not return, 
in accordance with the opinion of Rabba. As Rabba said: A man is 
never liable for a forbidden marriage until he engages in sexual inter-
course with his wife.H  With regard to the forbidden marriages of a High 
Priest, the Torah states: “A widow, or a divorcée, or a profaned woman, 
or a harlot, these he shall not take…And he shall not profane his seed 
among his people” (Leviticus : – ). What is the reason that “he 
shall not take” one of these women as a wife? It is due to: “He shall 
not profane his seed” by engaging in sexual intercourse. Due to that 
reason, he is not fl ogged until he engages in sexual intercourse with 
a woman who is forbidden to him. Th erefore, even according to Rabbi 
Yosei HaGelili, one who merely betroths a forbidden wife might not 
return home from the ranks.

§ Th e Sages taught (Toseft a : - ): Th e Torah states: “What man is 
there that has built” (Deuteronomy : ), and then “that has planted” 
(Deuteronomy : ), and fi nally “that has betrothed” (Deuteronomy 

: ). Th e Torah has taught a person the desired mode of behavior:H  
A person should build a house, then plant a vineyard, and aft erward 
marry a woman. And even King Solomon said in his wisdom: “Pre-
pare your work outside, and make it fi t for yourself in the fi eld; and 
aft erward build your house” (Proverbs : ). Th e Sages explained: 

“Prepare your work outside”; this is a house. “And make it fi t for 
yourself in the fi eld”; this is a vineyard. “And aft erward you shall 
build your house”; this is a wife.

Alternatively, this verse may be understood as relating to Torah study: 
“Prepare your work outside”; this is the study of Bible. “And make it 
fi t for yourself in the fi eld”; this is the study of Mishna. “Aft erward 
you shall build your house”; this is the study of Gemara, the analysis 
of and deliberation over the statements of the Sages. Alternatively: 

“Prepare your work outside”; this is the study of Bible and Mishna. 
“And make it fi t for yourself in the fi eld”; this is the study of Gemara. 
“Aft erward you shall build your house”; these are good deeds. Rabbi 
Eliezer, son of Rabbi Yosei HaGelili, says: “Prepare your work out-
side”; this is the study of Bible, and Mishna, and Gemara. “And make 
it fi t for yourself in the fi eld”; these are good deeds. “Aft erward you 
shall build your house”; expound upon new understandings of Torah 
and receive reward, which is possible only aft er the initial steps.

§ Th e mishna teaches: And these are the men who do not return from 
the ranks: One who builds a gateway, or an enclosed veranda, or a 
balcony…Rabbi Yehuda says: Even one who rebuilds a house as it 
stood originally would not return. A Sage taught (Toseft a : ): If one 
adds one additional row of stones [dimos]L  to the original structure, 
he returns from the ranks. Th at is enough to render it a new building. 
Th e mishna further teaches: Rabbi Eliezer says: Even one who builds 
a new brick house in the SharonB  would not return. A Sage taught: 
Th is is because the owners renew it twice in a period of seven years,N  
and it is therefore not considered a permanent structure.

§ Th e mishna teaches: Th ese are the men who do not even move 
from their places: One who built a house and dedicated it within the 
year; one who planted a vineyard and used its fruit for less than a year; 
one who marries his betrothed and one who marries his yevama, as it 
is stated: “When a man takes a new wife, he shall not go out with the 
army, neither shall he be charged with any business; he shall be free 
for his house one year, and shall cheer his wife whom he has taken” 
(Deuteronomy : ). With respect to a new husband’s exemption, the 
Sages taught a number of halakhot from this verse. From the term: “A 
new wife” I have derived only that a man returns only for a new virgin 
wife. From where do I derive that it applies to a widow or a divorcée? 
Th e verse states: “A wife,” in any case. If so, what is the meaning 
when the verse states: “A new wife?” It is referring to one who is 
new for him, excluding one who remarries his divorcée, who is not 
new to him.

ה,  ְדַרּבָ ּכִ ִליִלי,  ַהּגְ יֹוֵסי  י  ַרּבִ יָמא  ּתֵ ֲאִפיּלּו 
ִּיְבעֹול.  ה: ְלעֹוָלם ֵאינֹו ַחָּייב ַעד ׁשֶ ָאַמר ַרּבָ ּדְ
ל״,  ְיַחּלֵ ״לֹא  ּום  ִמּשׁ ח״?  ִיּקָ ״לֹא  ַעם  ּטַ ַמה 

ִּיְבעֹול. ּום ָהִכי ֵאינֹו לֹוֶקה ַעד ׁשֶ ִמּשׁ

ר  ר ָנַטע״, ״ֲאׁשֶ ָנה״, ״ֲאׁשֶ ר ּבָ ַנן: ״ֲאׁשֶ נּו ַרּבָ ּתָ
ִּיְבֶנה  ׁשֶ ֶאֶרץ,  ֶרְך  ּדֶ ּתֹוָרה  ָדה  ִליּמְ  – ֵאַרׂש״ 
ה.  ָ א ִאּשׁ ְך ִיּשָׂ ֶרם ְוַאַחר ּכָ ע ּכֶ ִית ְוִיּטַ ָאָדם ּבַ
חּוץ  ּבַ ״ָהֵכן  ָחְכָמתֹו:  ּבְ ָאַמר  לֹמֹה  ׁשְ ְוַאף 
ּוָבִניָת  ַאַחר  ָלְך  ֶדה  ּשָׂ ּבַ ָדּה  ְוַעּתְ ָך  ְמַלאְכּתֶ
ִית;  ּבַ ֶזה  ָך״ –  ְמַלאְכּתֶ חּוץ  ּבַ ״ָהֵכן  ֵביֶתָך״. 
ֶרם; ״ַאַחר ּוָבִניָת  ֶדה ָלְך״ – ֶזה ּכֶ ּשָׂ ָדּה ּבַ ״ְוַעּתְ

ה. ָ ֵביֶתָך״ – זֹו ִאּשׁ

ֶזה   – ָך״  ְמַלאְכּתֶ חּוץ  ּבַ ״ָהֵכן  ַאֵחר:  ָבר  ּדָ
ָנה;  ִמׁשְ ֶזה   – ָלְך״  ֶדה  ּשָׂ ּבַ ָדּה  ״ְוַעּתְ ִמְקָרא; 
ָבר ַאֵחר:  ָמָרא. ּדָ ״ַאַחר ּוָבִניָת ֵביֶתָך״ – ֶזה ּגְ
ָנה;  ָך״ – ֶזה ִמְקָרא ּוִמׁשְ חּוץ ְמַלאְכּתֶ ״ָהֵכן ּבַ
״ַאַחר  ָמָרא;  ּגְ ֶזה   – ָלְך״  ֶדה  ּשָׂ ּבַ ָדּה  ״ְוַעּתְ
י  ַרּבִ טֹוִבים.  ים  ַמֲעׂשִ ֵאּלּו   – ֵביֶתָך״  ּוָבִניָת 
אֹוֵמר:  ִליִלי  ַהּגְ יֹוֵסי  י  ַרּבִ ל  ׁשֶ נֹו  ּבְ ֱאִליֶעֶזר 
ָנה  ָך״ – ֶזה ִמְקָרא ּוִמׁשְ חּוץ ְמַלאְכּתֶ ״ָהֵכן ּבַ
ים  ֶדה ָלְך״ – ֵאּלּו ַמֲעׂשִ ּשָׂ ָדּה ּבַ ּוְגָמָרא; ״ְוַעּתְ
ל  רֹוׁש ְוַקּבֵ טֹוִבים; ״ַאַחר ּוָבִניָת ֵביֶתָך״ – ּדְ

ָכר. ׂשָ

ַער״ כו'.  ית ׁשַ ֵאיָנן חֹוְזִרין: ַהּבֹוֶנה ּבֵ ״ְוֵאּלּו ׁשֶ
חֹוֵזר.   – ֶאָחד  ימֹוס  ּדִ ּבֹו  הֹוִסיף  ִאם  ָנא:  ּתָ
ית ְלֵבִנים  י ֱאִליֶעֶזר אֹוֵמר: ַאף ַהּבֹוֶנה ּבֵ ַרּבִ
ין  ׁשִ ַחּדְ ּמְ ֵני ׁשֶ ָנא: ִמּפְ רֹון לֹא ָהָיה חֹוֵזר. ּתָ ָ ּשׁ ּבַ

. בּוע ָ ּשׁ ֲעַמִים ּבַ אֹותֹו ּפַ

ָחָדׁש  ִית  ּבַ ָנה  ּבָ קֹוָמן:  ִמּמְ ָזִזין  ֵאין  ׁשֶ ״ְוֵאּלּו 
ה״ – ֵאין  ה ֲחָדׁשָ ָ ַנן: ״ִאּשׁ נּו ַרּבָ ַוֲחָנכֹו״ וכו׳. ּתָ
ה  ּוְגרּוׁשָ ַאְלָמָנה  ה;  ֲחָדׁשָ ה  ָ ִאּשׁ א  ֶאּלָ ִלי 
ָמקֹום;  ל  ִמּכָ ה״,  ָ ״ִאּשׁ לֹוַמר:  ְלמּוד  ּתַ ִין?  ִמּנַ
ה״?  ה ֲחָדׁשָ ָ ְלמּוד לֹוַמר: ״ִאּשׁ ן, ַמה ּתַ ִאם ּכֵ
ֵאין  תֹו ׁשֶ רּוׁשָ ה לֹו, ָיָצא ַמֲחִזיר ּגְ ֲחָדׁשָ ִמי ׁשֶ

ה לֹו. ֲחָדׁשָ

 Until he engages in sexual intercourse with his 
wife – ִּיְבעֹול ׁשֶ  Even if a High Priest marries a :ַעד 
widow, or a common priest marries a divorcée, 
lashes will not be administered until he engages 
in sexual intercourse with her (Rambam Sefer Kedu-
sha, Hilkhot Issurei Bia 17:4).

 The Torah has taught a person the desired mode 
of behavior – ֶרְך ֶאֶרץ ָדה ּתֹוָרה ּדֶ -The way of sen :ִליּמְ
sible people is first to find an occupation to pro-
vide income; then, to buy a residence; and, finally, 
to marry a wife. The Ya’avetz writes that even if 
one does not find a sufficient income, he must still 
fulfill the mitzva of marrying a wife, and he should 
not delay to the degree that he may succumb and 
engage in forbidden sexual intercourse (Rambam 
Sefer HaMadda, Hilkhot Deot 5:11).

HALAKHA

 Row of stones [dimos] – ימֹוס  From the Greek :ּדִ
δόμος, domos, meaning, among other definitions, 
a row or a layer of bricks in a building.

LANGUAGE

 Brick house in the Sharon – רֹון ָ ּשׁ ּבַ ְלֵבִנים  ית   :ּבֵ
Apparently, one of the complications in building 
a sturdy house in the Sharon was related to the 
sandy earth in the plains of Eretz Yisrael, known as 
the shefela. The unstable and shifting sand, com-
bined with a high subterranean water level, hin-
dered the digging of deep foundations and caused 
the walls of the buildings to crack. Consequently, 
the houses needed to be practically rebuilt from 
time to time. The situation was so dire that it seems 
it was not unheard of for the houses in the Sharon 
to completely collapse on their inhabitants.

BACKGROUND

 Twice in seven years [shavua] – בּוע ָ ּשׁ ּבַ ֲעַמִים   : ּפַ
The term shavua denotes a unit of seven. Most 
commentaries understand this to mean that the 
house is rebuilt twice in a single seven-year Sab-
batical cycle, which is necessary because of the lay 
of the land and the type of bricks used in the con-
struction. In a similar vein, the High Priest would 
pray specifically for the people of the Sharon that 
their houses would not become their graves.

NOTES
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Th e Sages taught with regard to the verse: “He shall not go out 
with the army” (Deuteronomy : ); one might have thought it 
is with the army that he does not go out, but he does go to supply 
water and food to the army and to repair the roads for them. 
Th erefore, the verse states: “Neither shall he be charged with 
any business.” One might have thought that I include even one 
who has built a house and has not dedicated it, or one who 
has planted a vineyard and has not used its fruit, or one who has 
betrothed a woman and has not taken her as his wife? Th e verse 
states: “Neither shall he be charged with any business”; you do 
not charge him with any responsibilities, but you do charge 
others. Th e Gemara asks: And since the Torah states: “Neither 
shall he be charged with any business,” why do I need to be 
taught: “He shall not go out with the army”? Th e Gemara 
answers: Th e Torah adds this clause so that he will violate two 
prohibitionsH  if he goes out to war: “He shall not go out with 
the army,” and: “Neither shall he be charged.”

mishna Th e mishna continues its discussion of 
the speech given before batt le. “And the 

offi  cers shall speak further to the people, and they shall say: 
What man is there that is fearful and fainthearted? Let him go 
and return unto his house” (Deuteronomy : ). Rabbi Akiva 
says: “Th at is fearful and fainthearted”H  is to be understood as it 
indicates, that the man is unable to stand in the batt le ranksN  and 
to see a drawn sword because it will terrify him. Rabbi Yosei 
HaGelili says: “Th at is fearful and fainthearted”; this is one who 
is afraid because of the sins that he has; he, too, returns. Th ere-
fore, the Torah provided him with all these additional reasons 
for exemption from the army so he can ascribe his leaving to one 
of them. In this way, the sinner may leave the ranks without having 
to publicly acknowledge that he is a sinner.

Rabbi Yosei says: With regard to one who has betrothed a 
woman forbidden to him, including a widow betrothed to a High 
Priest; a divorcée or a yevama who performed ĥalitza [ĥalutza] 
betrothed to a common priest; a mamzeret or a Gibeonite 
woman betrothed to an Israelite; or a daughter of an Israelite 
betrothed to a mamzer or a Gibeonite; this man is he whom the 
verse calls “fearful and fainthearted.” He fears that his sin will 
jeopardize his safety in the war.

Th e mishna continues its discussion. Th e verse states: “And it shall 
be, when the offi  cers conclude speaking to the people, that 
captains of legions shall be appointed at the head of the people” 
(Deuteronomy : ). Th e mishna adds: As well as at the rear 
of the people. Th e offi  cers station guards [zekifi n]H L  in front of 
them,N  and other guards behind them, and they have iron rods 
[kashilin]L  in their hands. And with regard to anyone who 
att empts to turn back and fl ee from the war, the guard has license 
to beat [lekape’aĥ]L  his legs

because the beginning of fl eeing is a downfall on the batt lefi eld, 
as it is stated: “Israel has fl ed before the Philistines, and there 
has been also a great slaughter among the people”  Samuel 
: ), and likewise it says further on: “And the men of Israel fl ed 

from before the Philistines, and fell down slain in Mount Gilboa” 
 Samuel : ).

ָבא  ּצָ ָבא״ – ָיכֹול ּבַ ּצָ ַנן: ״לֹא ֵיֵצא ּבַ נּו ַרּבָ ּתָ
ן  יק ַמִים ּוָמזֹון ִויַתּקֵ לֹא ֵיֵצא, ֲאָבל ַיְסּפִ הּוא ּדְ
ָעָליו  ַיֲעבֹר  ״ְולֹא  לֹוַמר:  ְלמּוד  ּתַ ָרִכים?  ַהּדְ
ַהּבֹוֶנה  ַאף  ה  ְמַרּבֶ ֲאִני  ׁשֶ ָיכֹול  ָבר״.  ּדָ ְלָכל 
לֹו, ֵאֵרס  ֶרם ְולֹא ִחּלְ ִית ְולֹא ֲחָנכֹו, ָנַטע ּכֶ ּבַ
״ָעָליו״,  לֹוַמר:  ְלמּוד  ּתַ ְלָקָחּה?  ְולֹא  ה  ָ ִאּשׁ
ַמֲעִביר  ה  ַאּתָ ֲאָבל  ַמֲעִביר,  ה  ַאּתָ ִאי  ָעָליו 
ַיֲעבֹר״,  ״לֹא  ָכַתב  ּדְ ּוֵמַאַחר  ֲאֵחִרים.  ַעל 
ָעָליו  ַלֲעבֹור  ִלי?  ה  ָלּמָ ָבא״  ּצָ ּבַ ֵיֵצא  ״לֹא 

ֵני ָלאִוין. ׁשְ ּבִ

ר ֶאל ָהָעם״  ְֹטִרים ְלַדּבֵ מתני׳ ״ְוָיְספּו ַהּשׁ
ְוַרְך  ״ַהָּיֵרא  אֹוֵמר:  ֲעִקיָבא  י  ַרּבִ  – וגו' 
ַלֲעמֹוד  ָיכֹול  ֵאינֹו  ׁשֶ ָמעֹו,  ַמׁשְ ּכְ  – ָבב״  ַהּלֵ
לּוָפה.  ׁשְ ֶחֶרב  ְוִלְראֹות  ְלָחָמה  ַהּמִ ֵרי  ִקׁשְ ּבְ
ָבב״ –  ִליִלי אֹוֵמר: ״ַהָּיֵרא ְוַרְך ַהּלֵ י יֹוֵסי ַהּגְ ַרּבִ
ָידֹו. ְלִפיָכְך  ּבְ ְתָייֵרא ִמן ָהֲעֵבירֹות ׁשֶ ֶזהּו ַהּמִ
ַּיֲחזֹור  ׁשֶ ֵאּלּו  ל  ּכָ ֶאת  ַהּתֹוָרה  לֹו  ְלָתה  ּתָ

ְגָלָלן. ּבִ

ה  רּוׁשָ דֹול, ּגְ י יֹוֵסי אֹוֵמר: ַאְלָמָנה ְלכֵֹהן ּגָ ַרּבִ
ּוְנִתיָנה  ַמְמֶזֶרת  ֶהְדיֹוט,  ְלכֵֹהן  ַוֲחלּוָצה 
ָרֵאל ְלַמְמֵזר ּוְלָנִתין – ֲהֵרי  ת ִיׂשְ ָרֵאל, ּבַ ְלִיׂשְ

ָבב״. הּוא ״ַהָּיֵרא ְוַרְך ַהּלֵ

ָהָעם  ֶאל  ר  ְלַדּבֵ ְֹטִרים  ַהּשׁ ַכּלֹת  ּכְ ״ְוָהָיה 
רֹאׁש ָהָעם״ ּוַבֲעֵקיבֹו  ֵרי ְצָבאֹות ּבְ ּוָפְקדּו ׂשָ
ַוֲאֵחִרים  ִלְפֵניֶהם  ְזִקיִפין  ַמֲעִמיִדין  ַעם.  ל  ׁשֶ
יֵדיֶהן. ְוָכל  ְרֶזל ּבִ ל ּבַ יִלין ׁשֶ ִ ֵמֲאחֹוֵריֶהם ְוַכּשׁ
ח ֶאת  ָידֹו ְלַקּפֵ ׁש ַלֲחזֹור – ָהְרׁשּות ּבְ ַהְמַבּקֵ

ׁשֹוָקיו
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ָרֵאל  ֱאַמר: ״ָנס ִיׂשְ ּנֶ ת ִניָסה ְנִפיָלה, ׁשֶ ִחיּלַ ּתְ ׁשֶ
ָהְיָתה  ְגדֹוָלה  ָפה  ַמּגֵ ְוַגם  ים  ּתִ ְפִלׁשְ ִלְפֵני 
י  ַאְנׁשֵ ״ַוָּיֻנסּו  אֹוֵמר:  הּוא  ן  ּוְלַהּלָ ָבָעם״, 

לּו ֲחָלִלים״ וגו'. ים ַוִּיּפְ ּתִ ֵני ְפִלׁשְ ָרֵאל ִמּפְ ִיׂשְ

 So that he will violate two prohibitions – ַלֲעבֹור ָעָליו 
ָלאִוין ֵני  ׁשְ  A newly married man does not go to war :ּבִ
during the first year of marriage; he need not aid the 
soldiers, and he is not charged with the various obliga-
tions and taxes of the city. If he does become involved 
in these matters he violates two prohibitions: “He shall 
not go out with the army,” and: “Neither shall he be 
charged” (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilĥemoteihem 7:11).

 That is fearful and fainthearted – ָבב ַהּלֵ ְוַרְך   :ַהָּיֵרא 
If one is deemed incapable of standing among the 
military ranks, he may be considered fearful and 
fainthearted, thereby allowing him to return from war. 
This is in accordance with the opinion of Rabbi Akiva, 
whose opinions are preferred over those of his con-
temporaries (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilĥemoteihem 7:15).

 Station guards – ְזִקיִפין  After all of the :ַמֲעִמיִדין 
exempted men leave the military ranks, the leaders 
of the army stand at the head of the nation and posi-
tion stout guards behind every platoon. These guards 
are armed with iron rods, and they are permitted to 
beat the thighs of anyone who attempts to leave the 
ranks from that point onward (Rambam Sefer Shofetim, 
Hilkhot Melakhim UMilĥemoteihem 7:4).

HALAKHA

 Battle ranks [kishrei] – ְלָחָמה ֵרי ַהּמִ  Following Rashi’s :ִקׁשְ
lead, the commentaries explain that the phalanx, or 
knots [kishrei] of the war, denotes groups of soldiers 
bound and tied together in battle. For Rabbi Akiva, the 
fearful and fainthearted soldier is the one who sees this 
mass of enemy soldiers and becomes terrified. Accord-
ing to the alternative text in the Jerusalem Talmud, the 
soldier fears the difficulty [kishui] of war.

 Guards in front of them – ִלְפֵניֶהם  Both Rashi :ְזִקיִפין 
and the Meiri explain that guards are stationed in the 
front to support the fighters and help the fighters back 
to their feet in the event that they fall. Another row of 
guards behind the fighters serves the purpose of pre-
venting soldiers from fleeing. According to an alternate 
opinion, the two rows of guards are there to ensure that 
no one deserts (Arukh).

NOTES

 Guards [zekifin] – ְזִקיִפין: The root zayin, kuf, peh means 
erect or cause to stand. The job of these zekifin is to 
stand steadfast at the edge of the military ranks and 
keep the soldiers standing together in place so that 
they will not flee and cause the ranks to collapse.

 Iron rods [kashilin] – יִלין ִ ּשׁ  This biblical word is also :ּכַ
used in the Mishna, and it seems to refer to a type of 
heavy axe or pickaxe.

 Beat [lekape’aĥ] – ח -This verb seems to be bor : ְלַקּפֵ
rowed from the Aramaic root whose primary meaning 
is hit and break.

LANGUAGE
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Th e mishna adds: In what case are all of these statements, with 
regard to the various exemptions from war, said? Th ey are said 
with regard to elective wars. But in wars whose mandate is a 
mitzva, everyone goes,H  even a groom from his room and a 
bride from her wedding canopy.N  Rabbi Yehuda said: In what 
case are all of these statements, with regard to the various exemp-
tions from war, said? Th ey are said with regard to wars whose 
mandate is a mitzva. But in obligatory wars, everyone goes, 
even a groom from his room and a bride from her wedding 
canopy.

gemara Th e Gemara asks: With regard to their 
understanding that the “fearful and faint-

hearted” is referring to one harboring sins, what diff erence is 
there between the opinion of Rabbi Yosei and the opinion of 
Rabbi Yosei HaGelili? Th e Gemara answers: Th ere is a practical 
diff erence between them with regard to a sin which violates a 
prohibition by rabbinic law. According to Rabbi Yosei HaGelili, 
one who has violated a rabbinic law returns home, whereas Rabbi 
Yosei maintains that one returns home only if he has violated a 
Torah law, as in the case of a priest who has married a divorcée.

Th e Gemara asks: In accordance with whose opinion is that 
which is taught in a baraita: If one spoke between donning the 
phylactery of the arm and the phylactery of the head,H N  he has a 
sin on his hands, and due to that sin he returns from the ranks 
of soldiers waging war. In accordance with whose opinion does 
this man return? It is in accordance with the opinion of Rabbi 
Yosei HaGelili, who maintains that one returns even due to a 
minor transgression.

Th e Gemara asks: Who is the tanna who taught this halakha 
that the Sages taught in a baraita: If one heard the sound of 
trumpets and trembled; or he heard the knocking of shields and 
he trembled; or he heard the sharpening of swords, and urine 
was trickling down his kneesB  in fear, he returns from the batt le-
front. In accordance with whose opinion is this? Shall we say 
that it is the opinion of Rabbi Akiva, who interprets “fearful and 
fainthearted” literally, and it is not the opinion of Rabbi Yosei 
HaGelili? Th e Gemara answers: In this case even Rabbi Yosei 
HaGelili would concede that he should return, because it is 
writt en: “What man is there that is fearful and fainthearted? Let 
him go and return…lest his brethren’s heart melt as his heart” 
(Deuteronomy : ). Someone so clearly frightened invariably 
spreads his fear to those around him.

ִמְלֲחמֹות ָהְרׁשּות,  ה ְדָבִרים ֲאמּוִרים – ּבְ ּמֶ ּבַ
ִמְלֲחמֹות ִמְצָוה – ַהּכֹל יֹוְצִאין, ֲאִפיּלּו  ֲאָבל ּבְ
י  ַרּבִ ָאַמר  ָתּה;  ֵמחּוּפָ ה  ְוַכּלָ ֵמַחְדרֹו  ָחָתן 
ִמְלֲחמֹות  ה ְדָבִרים ֲאמּוִרים – ּבְ ּמֶ ְיהּוָדה: ּבַ
ִמְלֲחמֹות חֹוָבה – ַהּכֹל יֹוְצִאין,  ִמְצָוה, ֲאָבל ּבְ

ָתּה. ה ֵמחּוּפָ ֲאִפיּלּו ָחָתן ֵמַחְדרֹו ְוַכּלָ

יֹוֵסי  י  ְלַרּבִ יֹוֵסי  י  ַרּבִ ין  ּבֵ א  ִאיּכָ ַמאי  גמ׳ 
ַנן. ַרּבָ יַנְייהּו ֲעֵביָרה ּדְ א ּבֵ ִליִלי? ִאיּכָ ַהּגְ

ה  ִפיּלָ ּתְ ין  ּבֵ ח  ׂשָ ַתְנָיא:  ּדְ ָהא  ָאְזָלא  ַמאן  ּכְ
ָעֶליָה  ְוחֹוֵזר  ָידֹו  ּבְ ִהיא  ֲעֵביָרה   – ה  ִלְתִפיּלָ
יֹוֵסי  י  ַרּבִ ּכְ ַמאן?  ּכְ ְלָחָמה,  ַהּמִ ֵמעֹוְרֵכי 

ִליִלי. ַהּגְ

ַמע קֹול ְקָרנֹות  ַנן: ׁשָ ָתנּו ַרּבָ א ְלָהא ּדְ ּנָ ַמאן ּתַ
 ִצְחצּוח  , יע ְוִהְרּתִ ִריִסין  ּתְ ֲהָגַפת   , יע ְוִהְרּתִ
יו – חֹוֵזר.  ְרּכָ ֲחָרבֹות ּוַמִים ׁשֹוְתִתין לֹו ַעל ּבִ
י  ַרּבִ ְוָלא  ִהיא  ֲעִקיָבא  י  ַרּבִ ֵליָמא,  ַמאן?  ּכְ
ִליִלי  ַהּגְ יֹוֵסי  י  ַרּבִ ֲאִפיּלּו  ָהא  ּבְ ִליִלי!  ַהּגְ יֹוֵסי 
ְלַבב  ֶאת  ס  ִיּמַ ״ְולֹא  ְכִתיב:  ּדִ ּום  ִמּשׁ מֹוֶדה, 

ְלָבבֹו״. ֶאָחיו ּכִ

 In wars whose mandate is a mitzva everyone goes – 
ִמְלֲחמֹות ִמְצָוה ַהּכֹל יֹוְצִאין  Whatever is said with regard :ּבְ
to the men who return from the ranks applies only to 
elective wars. However, everyone goes out to wars 
whose mandate is a mitzva, even a groom from his 
room and a bride from her wedding canopy (Rambam 
Sefer Shofetim, Hilkhot Melakhim UMilĥemoteihem 7:4).

 If one spoke between donning the phylactery of the 
arm and the phylactery of the head – ה ִפיּלָ ּתְ ין  ּבֵ ח   ׂשָ
ה  It is prohibited to speak between donning the :ִלְתִפיּלָ
phylactery of the arm and that of the head, and one 
who does so is required to recite the blessing: Blessed 
are You…about the mitzva of phylacteries. The custom 
of most Ashkenazim is to recite this blessing for the 
phylactery of the head ab initio, although they follow 
the blessing by saying: Blessed be the name of His 
glorious kingdom forever and all time. This utterance is 
commonly recited in order to avoid mentioning God’s 
name in vain, and implicitly acknowledges that the 
blessing for the head phylactery may be superfluous. 
The Rema notes that according to this custom, if one 
spoke before donning the phylactery of the head, he 
must subsequently recite both of the blessings: Blessed 
are You…To don phylacteries, and: Blessed are You…
about the mitzva of phylacteries (Rambam Sefer Ahava, 
Hilkhot Tefillin 4:6; Shulĥan Arukh, Oraĥ Ĥayyim 25:9).

HALAKHA

 A bride from her wedding canopy – ָתּה ֵמחּוּפָ ה  ּלָ -Some com :ַכּ
mentaries find the mishna’s statement surprising: Are we to 
understand from this singular, passing reference that women 
are supposed to go to war? They explain that the mishna does 
not say that the bride goes out to fight, but rather, that women 
are obligated to provide non-combat assistance in the war effort 
(Rashash; Tiferet Yisrael). Others write that the mishna does not 
mean to require women to participate in the war at all, asserting 
that the tanna is simply employing a turn of phrase from the 
Bible (see Joel 2:16).

 If one spoke between donning the phylactery of the arm and 
the phylactery of the head – ה ִלְתִפיּלָ ה  ִפיּלָ ּתְ ין  ּבֵ ח   According :ׂשָ
to Rashi, this is a case of one who spoke between donning the 
phylactery of the arm and that of the head; his sin was that he did 
not subsequently recite a blessing for the phylactery of the head. 
However, many commentaries challenge Rashi’s interpretation. 
One commentary contends that the omission of a blessing on 
the phylactery of the head cannot be the sin, as the mere act of 
speaking is a sin in that it forces one to recite an extra blessing 
unnecessarily (Tosefot HaRosh).

Early commentaries discuss this fundamental issue of whether 
the blessing for the phylactery of the head is always mandated. 
Sephardic authorities presume that the blessing is mandated 
only in the instance of an interruption between donning the 
phylactery of the arm and that of the head. By contrast, Rabbeinu 
Tam marshals a number of proofs to demonstrate that the bless-
ing for the phylactery of the head is to be recited as a matter of 
course, even without any interruptions. Accordingly, this practice 
is accepted in most Ashkenazi communities. Signifi cantly, accord-
ing to this opinion, in the event of an interruption one is then 
required to recite two blessings over the phylactery of the head. 
Therefore, according to both opinions, an interruption requires an 
additional blessing to be said unnecessarily.

It seems that the Rambam understands, in contrast to Rashi’s 
opinion, that the mere act of speaking between the donning of 
the two phylacteries is itself a sin. This is in accordance with the 
explanation of the Ran, which is as follows: Since the verse con-
nects the two phylacteries: “And it shall be for a sign upon your 
hand, and for frontlets between your eyes” (Exodus 13:16), appar-
ently the phylactery of the head must be donned immediately 
after that of the hand (Keren Ora).

NOTES

 Urine was trickling down his knees – ַמִים ׁשֹוְתִתין לֹו ַעל 
יו ְרּכָ -People may experience any of a number of com :ּבִ
mon physiological responses when they enter a state of 
extreme fear. Aside from trembling or shaking, a com-
mon response is the loss of control over certain muscles. 
This may lead to the loss of control over the excretory 
system, causing either urination or defecation.

BACKGROUND
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§ Th e mishna teaches: “And it shall be, when the offi  cers con-
clude speaking to the people, that captains of legions shall be
appointed at the head of the people” (Deuteronomy : ), and
that the guards have the license to beat the legs of anyone who 
att empts to turn back and fl ee from the war, because the beginning 
of fl eeing is a downfall. Th e Gemara is puzzled by the language of 
the mishna: Th is phrase: Because the beginning of fl eeing is a 
downfall, appears to be backward. Th e mishna should have said 
the opposite: Because the beginning of the downfall is the act of
fl eeing. Th e Gemara concedes: Indeed, say that the mishna means: 
Because the beginning of the downfall is the act of fl eeing.

Th e mishna teaches: In what case are these statements said? Th ey 
are said with regard to elective wars, as opposed to obligatory wars 
or wars whose mandate is a mitzva. Rabbi Yoĥanan says concern-
ing the various categories of war: Th e elective war referenced by 
the Rabbis is the same as a war whose mandate is a mitzva refer-
enced by Rabbi Yehuda, and the war that is a mitzva mentioned 
by the Rabbis is the same as the obligatory war mentioned by 
Rabbi Yehuda. Th erefore, Rabbi Yehuda is merely stating that 
the wars which the Rabbis call elective are to be seen as mandated 
by a mitzva.

Rava said: With respect to the wars that Joshua wagedH  to con-
quer Eretz Yisrael, all agree that they were obligatory. With respect 
to the wars waged by the House of King David for the sake 
of territorial expansion, all agree that they were elective wars. 
When they disagree, it is with regard to preventative wars that 
are waged to reduce the gentiles so that they will not come 
and wage war against them. One Sage, Rabbi Yehuda, called 
this type of war a mitzva, and one Sage, the Rabbis, called it an 
elective war. Th ere is a practical diff erence between these opin-
ions with respect to the principle: One who is engaged in a mitzva 
is exempt from performing another mitzva.B  According to Rabbi 
Yehuda, one fi ghting in this kind of war is exempt from performing 
another mitzva.

ֵני  ״ִמּפְ ַהאי  כו'.  ַהׁשְֹטִרים״  ַכּלֹת  ּכְ ״ְוָהָיה 
ת  ִחיּלַ ּתְ ׁשֶ ֵני  ״ִמּפְ ְנִפיָלה״,  ִניָסה  ת  ִחיּלַ ּתְ ׁשֶ
ֵני  ״ִמּפְ ֵאיָמא:  ֵליּה!  ֵעי  ִמּבָ ִניָסה״  ְנִפיָלה 

ת ְנִפיָלה ִניָסה״. ִחיּלַ ּתְ ׁשֶ

ִמְלֲחמֹות  ּבְ  – ֲאמּוִרים  ְדָבִרים  ה  ּמֶ ״ּבַ
ַנן  ַרּבָ י יֹוָחָנן: ְרׁשּות ּדְ ָהְרׁשּות״ כו'. ָאַמר ַרּבִ
ַנן זֹו  ַרּבָ י ְיהּוָדה; ִמְצָוה ּדְ ַרּבִ זֹו ִהיא ִמְצָוה ּדְ

י ְיהּוָדה. ַרּבִ ִהיא חֹוָבה ּדְ

ְבֵרי  ע ִלְכּבֹׁש – ּדִ ֲאַמר ָרָבא: ִמְלֲחמֹות ְיהֹוׁשֻ
ִוד ִלְרָווָחה –  ית ּדָ ַהּכֹל חֹוָבה; ִמְלֲחמֹות ּבֵ
ִליִגי – ְלַמעּוֵטי ָנְכִרים  י ּפְ ְבֵרי ַהּכֹל ְרׁשּות. ּכִ ּדִ
ָלא ֵליֵתי ֲעַלְייהּו: ָמר ָקֵרי ָלּה ִמְצָוה, ּוָמר  ּדְ
ִמְצָוה  ּבְ ְלעֹוֵסק  ּה  ִמיּנָ ָנְפָקא  ְרׁשּות;  ָקֵרי 

ְצָוה. טּור ִמן ַהּמִ ּפָ ׁשֶ

הדרן עלך משוח מלחמה

 The wars that Joshua waged – ע  At first : ִמְלֲחמֹות ְיהֹוׁשֻ
a king is permitted to wage only those wars that are 
in fulfillment of a mitzva, e.g., a war against the seven 
Canaanite nations, against Amalek, or to save the Jewish 
people from an enemy who is attacking them. Thereaf-
ter, a king may wage wars that are elective, e.g., a war 
against other nations with the intention of expanding 
the boundaries of Eretz Yisrael (Rambam Sefer Shofe-
tim, Hilkhot Melakhim UMilĥemoteihem 5:1 and Leĥem 
Mishne there).

HALAKHA

 One who is engaged in a mitzva is exempt from 
performing another mitzva – ִמן טּור  ּפָ ִמְצָוה  ּבְ  ָהעֹוֵסק 
ְצָוה  According to the Gemara (Sukka 25a), one who is :ַהּמִ
actively engaged in a mitzva is exempt from performing 
another mitzva. For example, one who is traveling to 
study Torah or to greet his teacher is exempt from the 
obligation to dwell in a sukka. The principle derives from 
the obligation to study Torah, which applies “when you 
sit in your house, and when you walk by the way” (Deu-
teronomy 6:7). The Sages understand that the mitzva 
is limited to times that one is involved in personal 
activities, and it does not apply when one is involved 
in performing a mitzva. The Rambam suggests that the 
underlying reason for this principle is that since one 
cannot distinguish between the respective weight of 
different mitzvot (see Avot 2:1), an individual is obligated 
to complete the mitzva in which he is involved before 
turning his attention to another.

BACKGROUND
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mishna In certain cases of unsolved murder, the 
Torah prescribes a ritual performed with 

a heifer whose neck is broken. During the course of this ritual, 
the judges say a confession in the sacred tongue,H  Hebrew, as it 
is stated in the verse: “If one be found slain in the land which 
the Lord your God has given you to possess it, lying in the fi eld, 
and it is not known who has smitt en him;  then your Elders and 
your judges shall come forth” (Deuteronomy : – ). What is 
the procedure for this ritual? Th ree members of the High Court 
[Sanhedrin] that is in JerusalemB  would go out to see the 
corpse. Rabbi Yehuda says: FiveH  would go out, as it is stated: 

“Your Elders,” in the plural form, indicating at least two; and it 
is writt en: “And your judges,” in the plural form, indicating 
another two judges; and a court may not be comprised of 
an even number of judges because they need to be able to 
issue a majority ruling. Consequently, they add to them one 
more Elder.

If the corpse was found concealedH  in a pile of stones, or hang-
ing on a tree, or fl oating on the surface of the water, then the 
judges would not break the neck of the heifer, as it is stated: 

“If one be found slain in the land” (Deuteronomy : ), and 
not concealed in a pile of stones;N  “lying” on the ground and 
not hanging on a tree; “in the fi eld,” and not fl oating on the 
surface of the water.

If a corpse was found close to the borderH  of the country, or 
close to a city in which the majority of its inhabitants are 
gentiles,N  or close to a city that is without a rabbinical court of 
twenty-three judges, then the judges would not break the 
heifer’s neck. Additionally, the Elders measure the distance 
from the corpse only to a city that has a rabbinical courtH  with 
twenty-three judges.B 

Perek IX
Daf 44 Amud b

ְלׁשֹון ַהּקֹוֶדׁש,  מתני׳ ֶעְגָלה ֲערּוָפה – ּבִ
ֲאָדָמה…ְוָיְצאּו  ֵצא ָחָלל ּבָ י ִיּמָ ֱאַמר: ״ּכִ ּנֶ ׁשֶ
דֹול  ין ַהּגָ ית ּדִ ה ִמּבֵ לֹׁשָ ְזֵקֶניָך ְוׁשְֹפֶטיָך״. ׁשְ
ְיהּוָדה  י  ַרּבִ יֹוְצִאין.  ָהיּו  ַלִים  ירּוׁשָ ּבִ ׁשֶ
ַנִים;  ֱאַמר: ״ְזֵקֶניָך״ – ׁשְ ּנֶ ה, ׁשֶ ָ אֹוֵמר: ֲחִמּשׁ
קּול,  ין ׁשָ ית ּדִ ַנִים, ְוֵאין ּבֵ ״ְוׁשְֹפֶטיָך״ – ׁשְ

מֹוִסיִפין ֲעֵליֶהן עֹוד ֶאָחד.

ִאיָלן, אֹו ָצף  לּוי ּבְ ַגל, אֹו ּתָ ִנְמָצא ָטמּון ּבְ
ֱאַמר:  ּנֶ ִים – לֹא ָהיּו עֹוְרִפין, ׁשֶ ֵני ַהּמַ ַעל ּפְ
 – ״נֵֹפל״  ַגל;  ּבְ ָטמּון  ְולֹא   – ֲאָדָמה״  ״ּבָ
ָצף  ְולֹא   – ֶדה״  ּשָׂ ״ּבַ ִאיָלן;  ּבְ לּוי  ּתָ ְולֹא 

ִים. ֵני ַהּמַ ַעל ּפְ

ּה  רּוּבָ ׁשֶ ְלִעיר  אֹו  ָפר,  ַלּסְ ָסמּוְך  ִנְמָצא 
 – ין  ּדִ ית  ּבֵ ּה  ּבָ ֵאין  ׁשֶ ְלִעיר  אֹו  ָנְכִרים, 
ְלִעיר  א  ֶאּלָ מֹוְדִדין  ֵאין  עֹוְרִפין.  ָהיּו  לֹא 

ין. ית ּדִ ּה ּבֵ ֵּיׁש ּבָ ׁשֶ

 A heifer whose neck is broken, a confession in the sacred 
tongue – ְלׁשֹון ַהּקֹוֶדׁש  Both the confession of the :ֶעְגָלה ֲערּוָפה ּבִ
city’s Elders upon the broken neck of a heifer and the recita-
tion of the priests (see Deuteronomy 21:8) may be recited only 
in Hebrew (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat 
HaNefesh 9:3).

 Five – ה ָ  Five Elders from the great Sanhedrin in Jerusalem :ֲחִמּשׁ
go to measure the distance from the corpse to the closest 
city. In the Kesef Mishne it is asked why the Rambam ruled 
in accordance with the opinion of Rabbi Yehuda and not in 
accordance with the unattributed opinion in the mishna that 
only three Elders go to measure the distance. It is answered: 
Since this issue is recorded as a dispute in tractate Sanhedrin, 
this is an unattributed opinion that is followed by a dispute. It 
therefore follows the principle that the halakha is in accordance 
with Rabbi Yehuda in his disputes with Rabbi Shimon. Tosefot 
Yom Tov explains that the Rambam based his ruling on the 
Jerusalem Talmud, which cites Rabbi Yehuda HaNasi as saying 
that the halakha follows Rabbi Yehuda in this case (Rambam 
Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat HaNefesh 9:1).

 The corpse was found concealed – ִנְמָצא ָטמּון: If the corpse 
was found buried under a pile of stones, hanging from a tree, 
or floating in water, the ritual of breaking the heifer’s neck is not 
performed (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat 
HaNefesh 9:11).

 Was found close to the border – ָפר  If the corpse :ִנְמָצא ָסמּוְך ַלּסְ
was found close to a border or close to a city where gentiles 
live, measurements are not taken, and the ritual of breaking the 
heifer’s neck is not performed (Rambam Sefer Nezikim, Hilkhot 
Rotze’aĥ UShmirat HaNefesh 9:5).

 To a city that has a court – ין ּדִ ית  ּבֵ ּה  ּבָ ֵּיׁש  ׁשֶ  The Elders :ְלִעיר 
measure the distance from the corpse only to a city that has a 
rabbinical court of twenty-three judges. Even if there is another 
city that is closer to the corpse, but it does not have a rabbinical 
court of twenty-three judges, it is not taken into consideration 
for the measurements (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ 
UShmirat HaNefesh 9:4).

HALAKHA

 The High Court [Sanhedrin] that is in Jerusalem – ין ית ּדִ  ּבֵ
ַלִים ירּוׁשָ ּבִ דֹול ׁשֶ  The Sanhedrin, also referred to as the court :ַהּגָ
of seventy-one, was the Jewish people’s supreme legislative 
and religious body in antiquity. It met in the Chamber of 
Hewn Stone in the Temple courtyard and was vested with the 
power to decide all matters of national importance. Its enact-
ments were binding on the entire nation, and it issued both 
permanent decrees and temporary regulations. It decided 
cases left undecided by the lower courts and was the final 
authority on halakha.

 A lesser Sanhedrin – ה ְקַטּנָ  A lesser Sanhedrin is a :ַסְנֶהְדִרי 
court of twenty-three judges, which has the authority to try 
capital cases. Such courts were established in larger Jewish 
communities both in Israel and in the Diaspora.

BACKGROUND

 And not concealed in a pile of stones – ַגל  The :ְולֹא ָטמּון ּבְ
Meiri writes that this halakha excludes from the ritual not only 
a corpse found concealed in a pile of stones but also a corpse 
that had been concealed in any way, even in the earth.

 In which the majority of its inhabitants are gentiles – 
ּגֹוִים ּה  רּוּבָ  In the Minĥat Ĥinnukh the following objection :ׁשֶ
is raised: If the majority of inhabitants of the city are gentiles, 
shouldn’t the majority be followed, as it is in other cases? If so, 
the assumption should be that the victim was not killed by a 
Jew. Why, then, would the mishna need to teach this obvious 
halakha? The answer given there is that because of this objec-
tion, the Rambam reads the Gemara here in accordance with 
the text in the Jerusalem Talmud: A city in which there are 
gentiles. Consequently, the mishna is teaching the novelty 
that the ritual is not performed even in a case where there is 
a minority of gentiles in the nearest city.

NOTES
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gemara Th e Gemara asks: What is the fi rst sen-
tence in the mishna saying? Th e mishna 

is att empting to prove that the verses read during the ritual of 
breaking a heifer’s neck are to be recited in Hebrew, yet the verse 
does not off er any proof of this. Rabbi Abbahu said that this is 
what the mishna is saying: Th e confession is recited in Hebrew, 
as it is stated with regard to the ritual of the heifer whose neck 
is broken: “And they shall speak and say” (Deuteronomy : ), 
and later it is stated with regard to the curses stated on Mount 
Ebal: “And the Levities shall speak and say” (Deuteronomy 

: ). Just as the word “speak” that is said later with regard to 
the Levites is referring to a speech that is recited in the sacred 
tongue, so too here the declaration is recited in the sacred 
tongue.

Th e mishna continues to answer the question of: And how is the 
ritual of the heifer whose neck is broken ordered? Th e mishna 
states: It is writt en in the Torah: “If one be found slain in the 
land which the Lord your God has given you to possess it, lying 
in the fi eld, and it is not known who has smitt en him; then your 
Elders and your judges shall come forth, and they shall mea-
sure unto the cities which are round about him that is slain” 
(Deuteronomy : – ). Th ree members of the High Court that 
is in Jerusalem would go forth. Rabbi Yehuda says: Five.

Th e Sages taught: “And your Elders and judges shall come 
forth.” “Your Elders” indicates two; “and your judges” also 
indicates two; and a court may not be composed of an even 
number of judges,N  so they add to them one more judge. Th ere-
fore, there are fi ve judges. Th is is the statement of Rabbi 
Yehuda. Rabbi Shimon says: “Your Elders” indicates two, and 
as a court may not consist of an even number of judges they 
add to them one more. Th erefore, there are three.

Th e Gemara asks: But according to Rabbi Shimon as well, isn’t 
it writt en: “And your judges”; why does he not agree that this 
indicates a need for two more judges? Th e Gemara answers: He 
requires that additional word “Elders” in order to teach that 
they must be the distinguished among your judges, i.e., judges 
from the Sanhedrin. And how does Rabbi Yehuda, who derives 
from the phrase “and your judges” that there is a need for two 
additional judges, know that they need to be from the Sanhed-
rin? He derives it from an extra lett er. Th e verse could have 
simply stated: Th e Elders. Instead, it adds a lett er and states: 

“Your Elders,” to teach that they must be the distinguished 
among the Elders of Israel.

And Rabbi Shimon could say: If the Merciful One had writt en 
in the Torah: Th e Elders, I would say that it includes even 
the Elders of the marketplace, meaning any honorable people. 
Th erefore, the Merciful One writes in the Torah: “Your Elders,” 
to indicate specifi cally Torah Sages, who are revered by all. And 
if the Merciful One had writt en in the Torah only: “Your 
Elders,” I would say that it includes even Elders from a lesser 
Sanhedrin. Th erefore, the Merciful One also writes: “And your 
judges,” to teach that they must be the distinguished among 
your judges, from the Great Sanhedrin.

And what is the source of Rabbi Yehuda that the judges may not 
come from a lesser Sanhedrin? He derives this halakha from a 
verbal analogy between “Elders,” writt en here, and “Elders,” 
writt en with regard to the off ering that the Sanhedrin brings 
when the nation has sinned as a result of a mistaken ruling. Th is 
off ering is brought by “the Elders of the congregation” (Leviti-
cus : ). Just as there, “the Elders of the congregation” are the 
distinguished among the congregation, from the Great San-
hedrin, so too, here the verse is referring to the distinguished 
among the congregation.

ָהִכי  הּו:  ַאּבָ י  ַרּבִ ֲאַמר  ָקָאַמר?  ַמאי  גמ׳ 
ן הּוא  ֱאַמר: ״ְוָענּו ְוָאְמרּו״, ּוְלַהּלָ ּנֶ ָקָאַמר – ׁשֶ
ֲעִנָּייה  ָמה  וגו',  ְוָאְמרּו״  ַהְלִוִּים  ״ְוָענּו  אֹוֵמר: 
אן  ּכָ ַאף  ַהּקֹוֶדׁש,  ְלׁשֹון  ּבִ ן  ְלַהּלָ ָהֲאמּוָרה 

ְלׁשֹון ַהּקֹוֶדׁש. ּבִ

ָחָלל  ֵצא  ִיּמָ י  ״ּכִ יַצד?  ּכֵ ֲערּוָפה  ֶעְגָלה  ְוֵסֶדר 
ה  לֹׁשָ ׁשְ ְוׁשְֹפֶטיָך״.  ְזֵקֶניָך  ֲאָדָמה…ְוָיְצאּו  ּבָ
יֹוְצִאין.  ָהיּו  ַלִים  ירּוׁשָ ּבִ ׁשֶ דֹול  ַהּגָ ין  ּדִ ית  ִמּבֵ

ה וכו׳. ָ י ְיהּוָדה אֹוֵמר: ֲחִמּשׁ ַרּבִ

ַנן: ״ְוָיְצאּו ְזֵקֶניָך ְוׁשְֹפֶטיָך״. ״ְזֵקֶניָך״ –  נּו ַרּבָ ּתָ
קּול,  ין ׁשָ ית ּדִ ַנִים, ְוֵאין ּבֵ ַנִים; ״ְוׁשְֹפֶטיָך״ – ׁשְ ׁשְ
ה,  ָ אן ֲחִמּשׁ מֹוִסיִפין ֲעֵליֶהן עֹוד ֶאָחד – ֲהֵרי ּכָ
ְמעֹון אֹוֵמר: ״ְזֵקֶניָך״ –  י ׁשִ י ְיהּוָדה; ַרּבִ ְבֵרי ַרּבִ ּדִ
קּול, מֹוִסיִפין ֲעֵליֶהן עֹוד  ין ׁשָ ית ּדִ ַנִים, ְוֵאין ּבֵ ׁשְ

ה. לֹׁשָ אן ׁשְ ֶאָחד – ֲהֵרי ּכָ

ִתיב: ״ְוׁשְֹפֶטיָך״! ַההּוא  ְמעֹון ַנִמי ָהא ּכְ י ׁשִ ְוַרּבִ
י  ְוַרּבִ ׁשֹוְפֶטיָך.  ּבְ ׁשֶ ִלְמיּוָחִדין  ֵליּה:  ֵעי  ִמיּבָ

ְיהּוָדה? ִמ״ִזְקֵני״, ״ְזֵקֶניָך״ ָנְפָקא.

ֲהָוה  ״ִזְקֵני״,  ַרֲחָמָנא  ַתב  ּכָ ִאי  ְמעֹון?  ׁשִ י  ְוַרּבִ
ַרֲחָמָנא  ַתב  ּכָ ּוק,  ַהּשׁ ִזְקֵני  ֲאִפיּלּו  ָאִמיָנא 
ֲהָוה  ״ְזֵקֶניָך״,  ַרֲחָמָנא  ַתב  ּכָ ְוִאי  ״ְזֵקֶניָך״; 
ַתב ַרֲחָמָנא  ה, ּכָ ָאִמיָנא ֲאִפיּלּו ַסְנֶהְדִרי ְקַטּנָ

ׁשֹוְפֶטיָך. ּבְ ״ְוׁשְֹפֶטיָך״ – ִלְמיּוָחִדין ׁשֶ

ַמר ״ִזְקֵני״, ״ִזְקֵני״ ִמִּזְקֵני ָהֵעָדה.  י ְיהּוָדה? ּגָ ְוַרּבִ
אן ְמיּוָחִדין  ֵעָדה, ַאף ּכָ ּבָ ן ְמיּוָחִדין ׁשֶ ַהּלָ ַמה ּלְ

ֵעָדה. ּבָ ׁשֶ

 And a court may not be composed of an even num-
ber of judges – קּול ׁשָ ין  ּדִ ית  ּבֵ  This is to prevent a :ְוֵאין 
dispute among the judges from becoming deadlocked. 
Although here the judges are taking measurements 
and not issuing judgment, it is still possible for them 
to disagree about how to measure and about the exact 
point from which they should measure (Minĥa Ĥareva).

NOTES



sota . Perek IX . 45a 277 . פרק ט׳ דף מה.   

Th e Gemara asks: If he derives this halakha from this verbal 
analogy, then he should derive the entire matt er from there, 
including the requirement for fi ve judges. If so, why do I need 
the phrase “your Elders and your judges”? Rather, it must be that 
Rabbi Yehuda does not derive the halakha from this verbal analogy. 
Instead, he understands that the phrase “your Elders” indicates 
two, and that “your judges” indicates that they must be the distin-
guished among your judges, and the lett er vav in the phrase “and 
your judges [veshofetekha]” is to add two more to the count of 
the judges. And Rabbi Shimon does not accept this derivation

because he does not learn anything from the lett er vav. Rather, 
what is the Merciful One saying in the Torah with the phrase “and 
your judges”? He is referring to the distinguished that are among 
your judges. Th e Gemara raises an objection: However, if that is 
so, if every plural form in the verse adds another two judges, then 
when it later states: “And they shall go out,” this should indicate 
another two. And: “And they shall measure” (Deuteronomy : ), 
should indicate yet another two. Th is means that according to the 
reasoning of Rabbi Yehuda there are nine judges enumerated here, 
while according to the reasoning of Rabbi Shimon there are seven 
judges enumerated here.

Th e Gemara responds: He requires that verse: “And they shall go 
out…and they shall measure,” for that which is taught in a baraita: 

“And they shall go out,” serves to emphasize that they themselves 
go out, and not their agents,H  i.e., they may not appoint an agent 
to measure the distance but must do it themselves. “And they shall 
measure,” teaches that even if the corpse was found clearly near 
to a particular cityH  they would nevertheless measure the distance, 
as it is a mitzva to engage in this act of measurement.

§ Th e Gemara comments: Th e mishna is not in accordance with 
the opinion of Rabbi Eliezer ben Ya’akov, as it is taught in a 
baraita: Rabbi Eliezer ben Ya’akov says: “Your Elders,” this is the 
Sanhedrin; “your judges,” this is the king and the High Priest. 
According to Rabbi Eliezer ben Ya’akov, the king and the High 
Priest need to participate in the ritual of breaking the neck of the 
heifer. From where is it learned that they are called judges? A king 
is called a judge, as it is writt en: “A king by justice establishes the 
land” (Proverbs : ). A High Priest is called a judge, as it is writ-
ten: “If there arise a matt er too hard for you in judgment …And 
you shall come to the priests the Levites, and to the judge who 
shall be in those days” (Deuteronomy : – ).

A dilemma was raised before the Sages: Is it so that Rabbi Eliezer 
ben Ya’akov disagrees only with regard to a king and a High 
Priest, contending that they too must be present at the measure-
ment, but that with regard to the Sanhedrin he holds either in 
accordance with the opinion of Rabbi Yehuda that three Elders 
suffi  ce or in accordance with the opinion of Rabbi Shimon, that 
fi ve are needed? Or, perhaps he also disagrees with regard to the 
Sanhedrin and claims that the ritual is not performed unless there 
is the entire Sanhedrin participating.

ָתא ֵמָהָתם! ״ְזֵקֶניָך  ּה ִמיּלְ ַמר, ִלְגְמָרּה ְלכּוּלָ ִאי ּגָ
א וי״ו ״ְוׁשְֹפֶטיָך״ ְלִמְנָיָנא.  ה ִלי? ֶאּלָ ְוׁשְֹפֶטיָך״ ָלּמָ

ְמעֹון? י ׁשִ ְוַרּבִ
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ַרֲחָמָנא?  ָקָאַמר  (ַמאי  ֵליּה.  ַמע  ַמׁשְ ָלא  וי״ו 
ה, ״ְוָיְצאּו״ –  א ֵמַעּתָ ׁשֹוְפֶטיָך.) ֶאּלָ ּבְ ַהְמיּוָחִדין ׁשֶ
אן  ּכָ ֲהֵרי  ְיהּוָדה  י  ְלַרּבִ ַנִים,  ׁשְ ״ּוָמְדדּו״ –  ַנִים;  ׁשְ

ְבָעה! אן ׁשִ ְמעֹון ֲהֵרי ּכָ י ׁשִ ָעה, ְלַרּבִ ׁשְ ּתִ

ֵעי ֵליּה ְלִכְדַתְנָיא: ״ְוָיְצאּו״ – ֵהן ְולֹא  ַההּוא ִמיּבָ
ֲעִליל  ּבַ ִנְמָצא  ֲאִפיּלּו  ׁשֶ  – ״ּוָמְדדּו״  לּוֵחיֶהן,  ׁשְ

ְמִדיָדה. ְצָוה ַלֲעסֹוק ּבִ ּמִ ָלִעיר ָהיּו מֹוְדִדין, ׁשֶ

ַתְנָיא,  ּדְ ַיֲעקֹב,  ן  ּבֶ ֱאִליֶעֶזר  י  ַרּבִ ּכְ ָלא  ּדְ ַמְתִניִתין 
זֹו   – ״ְזֵקֶניָך״  אֹוֵמר:  ַיֲעקֹב  ן  ּבֶ ֱאִליֶעֶזר  י  ַרּבִ
דֹול; ֶמֶלְך,  ַסְנֶהְדִרין; ״ׁשְֹפֶטיָך״ – ֶזה ֶמֶלְך ְוכֵֹהן ּגָ
דֹול,  ט ַיֲעִמיד ָאֶרץ״; ּכֵֹהן ּגָ ּפָ ִמׁשְ ְכִתיב: ״ֶמֶלְך ּבְ ּדִ
ֵֹפט  ְכִתיב: ״ּוָבאָת ֶאל ַהּכֲֹהִנים ַהְלִוִּים ְוֶאל ַהּשׁ ּדִ

ר ִיְהֶיה״ וגו'. ֲאׁשֶ

ֶמֶלְך  ּבְ  – ַיֲעקֹב  ן  ּבֶ ֱאִליֶעֶזר  י  ַרּבִ ְלהּו:  ֲעָיא  ִאיּבַ
י  ַרּבִ ַסְנֶהְדִרי ִאי ּכְ ָפֵליג, ֲאָבל ּבְ דֹול הּוא ּדְ ְוכֵֹהן ּגָ
ְלָמא  ְמעֹון ְסִביָרא ֵליּה? אֹו ּדִ י ׁשִ ַרּבִ ְיהּוָדה ִאי ּכְ

ּה ַסְנֶהְדִרי? א ּכּוּלָ ִאיּכָ ֵליג ַעד ּדְ ַסְנֶהְדִרי ַנִמי ּפָ ּבְ

 They and not their agents – לּוֵחיֶהן ׁשְ ְולֹא   The Rambam does :ֵהן 
not write this halakha explicitly, although he does indicate that he 
rules this way. The later authorities discuss whether the Elders of 
the Sanhedrin must actually perform the measurement themselves 
or whether it suffices for them to be present for the measuring 
(Rambam Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat HaNefesh 9:1).

 Even if it was found clearly near a city – ָלִעיר ֲעִליל  ּבַ ִנְמָצא   :ֲאִפיּלּו 
Even if the victim is discovered adjacent to a particular city, it is 
nevertheless a mitzva to measure the distance from the corpse to 
all the surrounding cities (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ 
UShmirat HaNefesh 9:1).

HALAKHA




